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INTERNATIONAL ORGANIZATION OF MASTERS, MATES AND 
PILOTS, INTERNATIONAL MARITIME Division, ILA, 
AFL-CIO, 
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- 


BRIEF ON BEHALF OF APPELLEE W. J. USERY, 
SECRETARY OF LABOR, UNITED STATES 
DEPARTMENT OF LABOR 


Preliminary Statement 


Defendant-appellant International Organization of 
Masters, Mates and Pilots, International Maritime Divi- 
sion, ILA, AFL-CIO (“IOMM&P” or “union’) appeals 
from a Final Judgment and Order of the Honorable 
Constance Baker Motley entered in the United States 
District Court for the Southern District of New York 
on April 15, 1976, granting judgment to plaintiff-appellee 
W. J. Usery, Secretary of Labor, United States Depart- 
ment of Labor (the “Secretary”) declaring the 1971 elec- 
tion of IOMM&P’s International and Offshore Division 
officers void and ordering that a new election of officers be 
conducted under the supervision of the Secretary by the 
end of 1976. The judgment was entered April 15, 1°76 


9 
“ 


after Judge Motley in a written decision dated March 17, 
1976 granted summary judgment to the Secretary, holding 
that the union had violated Section 401 of The Labor 
Management Reporting and Disclosure Act (the “Act’’), 
29 U.S.C. $481, and that a new election under the 
Secretary’s supervision was required pursuant to Section 
402 of the Act, 29 U.S.C. § 482." 


Questions Presented 


1. Whether the District Court was correct in con- 
cluding that the union’s Newsletter was campaign litera- 
ture prepared and distributed in violation of Section 481? 


2. Whether the District Court correctly held that the 
union’s election of officers conducted in 1974 could not 
moot or in any other way affect this action? 


3. Whether it was appropriate for the District Court 
to defer ruling on the legality of those provisions in the 
IOMMGP Constitution and Offshore Division By-Laws re- 
quiring that the union’s three International officers auto- 
matically become the three top officers of the union’s Off- 
shore Division without a separate election for said posi- 
tions among the members of the Offshore Division? In 
the alternative does this scheme violate the provisions of 
Section 4817 


4. Whether the District Court properly ordered the 
new election under the Secretary’s supervision to be com- 
pleted by December 31, 1976 rather than delaying it for 
another year so that it could be conducted during the 
union’s next regularly scheduled election as the union had 
requested? 


* Hereinafter all references to the Act will be cited to the 
United States Code; e.g. Section 401 of the Act will be referred 
to as Section 481, etc. 
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The IOMM&P opposed the Secretary's 
moving for summary judgment on the third 
moved for summary Judgement in its own right, | 
arguing that the case was moot because an elect 
been conducted by the union in 1974. even thoug! 
not supervised by the Secretary. The IOMMé?P 
addition for partial summary judgment seeking to dis: 
certain of the Section 48] Violations alleged by 
Secretary but which were Mot part of his summary 
judgment motion. Consideration of the IOMM&P's mo- 
tions was deferred by the Distriet Court pending deter- 
mination of the secretary's motion (A. ‘ 


The District Court granted the Secretary's motion and 
declared the IOMM&P’s motions moot (Opinion, A. 2864- 
2865). The Court held that the union’s Newsletter 
constituted campaign literature prepared and distributed 
in violation of Section 48] which “may have affected” the 
outcome of the elections in question :** accordingly said 
elections were voided and a new election ordered, Recog- 
nizing that this violation would require a new election 
the Court did “not feel it necessary to consider the addi- 
tional four violations alleged by the secretary . . _ since 


the newsletter violation upon which the motion is hereby 
granted, comprehends all of the contests in the eleetion 
which are involved in the additional alleged violations. 
and any decision regarding such violations would. not 
affect the ultimate disposition of the case.’ 1 QOpinion, A, 
2888-2889 |, 


. Hereinafter, tne 

letter "A" followed by 

"Section 482 rer 
Vigiations “may have 

election, Once the vio 
Ion to show 


Hee Dp 


the 


First, as noted the 
Newsletter constituted campaig? 
distributed in violation of Section 1. This finding 
based on the Court’s evaluation of the Newsletter and 
context in which it was. distri 
determination that the IOMM&P 
clusion by an identical finding on the 
party to a previous proceedi 
Judge in the Southern District 
Opinion, A. 2882-2883). The union 
interpret the Newsletter and the context 
distributed as not being campaign literature, and 
also find that the union is not bound by the previous 
decision to the same effect. 


Second, Judge Motley held that the union's intervening 
unsupervised 1974 wetion of officers did not moot the 
Secretary's action. ‘Opinion, A. 286! i. The urion 
challenges this conclusion. 


Third, the union contends that the 
in refusing to decide at this juncture the legalit 
scheme set forth in the union’s Constitution and 
shore Division's By-Laws, which | 
officers of the Offshore Division 


Separate nominations at elections for those positions 


among the members of the Offshore Division. 


Finally, the union argues that the District Court 
shouid have compelled the TOMA complete a 
new supers ised election by December 31, 1976 vather 
permitting such election to coincide with the next regu- 
larly scheduled election in late 1977. 


As will be demonstrated below, all of these arguments 
are without merit. In addition, the Secretary submits, 


and the union does not contest, that there were no material 


facts genuinely in dispute with respect to the 


Violations on which the Seeretary mover 


7} 
1 
} 
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judgment, but on which the District Court 


Thus if this Court agrees that the instant action has 
otherwise been affected by the 1974 
ment contends that tnis Court should 

review those iglations t support the Distriet Court's 
holding in the event the Newsletter is held not to con- 


stitute campaign literature. 


Statement of Facts 


The Structure of the Union in 197] 


The IOMM&P is a> national union consisting of ap- 
proximately 10,500) ship deck officers, including ship 
captains and ship pilots, with officers in major ports 


€l 4 
ig 


2 and 3. PILE 
labor organization 
required to adhere to the provisions of Section 481 


and 5, Piti.’s 91a) Stmt., A. 1262). 


A. 1261) and 


owing page| 
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On October 1, 1970 the IOMM&P’s new I 
stitution became. effective et 
1262). This Constitution reorgan 
Divisions IOMM&P Constitution, 

1296). 


The Offshore Division is the largest divisio 


Nand. 41s 


comprised of former offshore locals, now denominated as 


Ports. (79) Pitts 9io) Stmt. AY 1262). Vhe members 


of the Offshore Division are seagoing ships’ 
aboard Atlantic, Gulf and West Coast ocean pg 
(Vd Pith se 9 0e) Stmt, Al 1263) In 19 here were 
approximately 8205 members? of the Offshore Div 
(7 10, Pie Oe) Stmt,, A. 1268). The Offshore Divi- 
sion By-Laws effective in 1971 are annexed to 
Secretary's 9igi Statement as Exhibit B. ("° 12 and 

] 


Pitt's Sto. Start, (A. 1268-1264) and i344: 


IS1oOn., 


The Inland Division is composed of inland 
consists of ships’ officers assigned to vessels 
inland rivers, bays and sounds of 
(P16 Pitivs: Glen Stmty A. 
proximately 1500 members of the Inland Division 
addition to approximately 600 from Inland Local 


the exhibits 
question reyarding 
queried the accuracy 
the Sec retary prepared 
which was included as 
the Secretary's Reply Memorandum 
in the Joint Appendix 
demonstrates the support 
the irrelevancies of the 
that the union is not 
made and according 
perhaps more confusing 
sively to the various parts of ; Apps \ 
“The IOMMEP ‘Constitution wa annexed to the 
Rule 9(g) Statement as Exhibit A. (A. 1291 


the TOMM&P was in ques- 
C2 for International 


A. 12631, 


inion, consisted of ap- 


| aboard 


ternational 
President, International Executive co-President and 
International Secretary-Treasurer: and those of the Off- 
shore Division’s officers. 


The 1971 Election 


The 1 IMMRP’s Oe leetion of ¢ fhcers was conducted 
pursuant to the provisions of lewly adopted Inter- 
national Constitution which became effective October 1, 
LOT eU, Plies 91g), Stmt., A, 1262 and 
1264'. The elections for the Offshore Division were con- 
ducted pursuant to the | ivision’s By-laws, also 
effective October 1, 1 , as well as pursuant to the In- 
ternational Constitution, | 2 a ‘so tp), 


Stmt., A. 12638 and 1264). 


The Convention 


n, Texas, July 

nominations were accepted for 

the International offices pursuant to Article V, Section 5 
of the IOMM&P Constitution, «¢ 22. Pitt 


ti.s 9igi. Stmt 
A. 1264 and 1311). An International Ballot Committee 


be 


comprised of five delegates was nominated and elected. 
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(Y 24, Fitts 912), Stmt., A. 1264). 


President O'C 
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uct 
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1971 


mine 


Aside from 
business at the 
wide referendum 
should affiliate with 
Association (“ITLA” 
Incumbent Internat 
strong proponent 
p. 21, 
on every 
the President 
Challenger 5S! 
affiliation and 
to ; —_— 


Brief, pp. 9-1 


convention 


( questio! 


ot 


Set 


infra, 
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Idon 


Was 
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vote 
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ion were 


on- 


&P 
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prime 

19) 


Li wot 
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of 


the conve ame 


1999 


opponent 
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the convention wer excerpted, reprinted and cirey 
to the membership in the union’s Newsletter. 
ks were laudatory of ineumbent O'Callaghan but 
hallenger Sheldon and those associated with him. 
Indeed, they not only took 
pesition on affiliation but also 
| integrity. 

A resolution on affiliation passed the convention and a 
referendum was presented to the memb rship. The refer- 
endum was conducted over a three month period from 
August 20 to November 23, 1971 ¢" 131. Pitf.’s 9(g), 
Stmt., A. 1283) which period o erlapped with the ballot- 
ing for union officers which ran from September 21 to 
December 22, 1971. ("4 29 ; OU, Pltf’s 9(g), Stmt.. 
A, 1265)..* 


Mechanics of the Election 


on (“AAA”) was 


The American Arbitration Assoeciati 


4 
selected by IOMME&P as the impart: allotinge acencw ¢ 
: ted DA MLM¢ ds ine Wnpartial balloting agency to 


conduct the election, pursuant to Article V, Section 3 of 

IOMMEP Constitution and Article V. Section 3 of 

: Offshore Division »y-Laws. The AAA in conjunction 

th the union's International Ballot: Committee handled 

mechanics of the election including the preparation, 

distribution, and counting of. the ballots. (* 28 Pltf.’s 

9(g), Stmt., A. 1265), Additionaly, the AAA served as 

the central location for the inspection of membership lists 

and the distribution of campaign literature. i Bo. Pitts 
Jig), Stmt., A. 1265). 


On the front side of ballots Sent to Offshore Divi- 
sion members the candidates for Internationa] office 
were presented; on the reverse side candidates for Off- 


reud out all over 


personal voting is impossible, 


shore Division offices were listed. (See Exhs. D1-D9. 
Pitf.’s 9ig@) Stmt., A. 1359-1383), Ballots received no 
later than December 21, 1971 (" 31, Plif.'s 9 ig) Stmt., 
A. 1265), the last day of the three month voting period, 
were counted on December 22, 1971. ¢°* 60 and 61. Pltf.’s 
oo) Sti "A wets: In January 12, 1972 the AAA 
certified the election results, ‘See 2 and Exhibit M 
Pitt.s Ste), Stmt,, A. 1271 and 


’ 


The O'Callaghan Team-Victors 


The incumbents O'Callaghan, Caldwell and Lowen, 
won re-election to the three International offices. (See 
1 60 and 69, Pitf.’s 91g) Stmt. A. 1271-1272. They, to- 
gether with incumbent officers in the Offshore Division 
Port offices, ran as part of the “O'Callaghan team” 1°" 56, 
of and 68, Pitf.’s 912), Stmt., A. 1269-1270).** Those on 
the O'Callaghan team are all noted appropriately on Ex- 
hibit EK annexed to the Secretary’s 9igi) Stmt. (A. 1386). 
All *** those on the O'Callaghan team at the December 
22, 1971 counting of the ballots. either won outright or 
won a sufficient number of votes to enter a run-off. (See 
"760 and 69, Exhs. M and P, Pitf.’s 9i¢) Stmt. (A. 
127), 1272 14138 and 14307. 


Under the [OMME&P Constitution and the Offshore 
Division By-Laws, the International President, Interna- 


tional Executive Vice President and the International 


Members 
Mecers a 
Exh. F 
Divisic oniv voted for iternational officers Exh 
Hig) stmt, 

* There were a numb rf i in i ne incumbents 
were, nevertheles supported b and aceording!|y 
the O'Callaghan team See © §} footnote), Pitf.’s 

te) Stmt., A, 1269-1270 
With the exception of 


footnote. , Hic 8 VR? Sims, 


Secretary Treasurer automatically become without sep- 

arate elections the Executive Officer, Assistant Executive 

Officer and Financial Officer of the Offshore Division, re- 

fee Art. IX, See: &, FOMME&P Constitution, 

rt. V See. 1, Offshore Division By-Laws, 

O separate election for those Off- 

among the members of that Divi- 

sion despite » fact that those officers have significant 

responsibilties and perform significant duties for the Of- 

shore Division alone ‘see Offshore Division By-Laws, Art. 

Vi, Bec. 1; Art, Vij See. 2 and Apt. VIL See. 0; A. 1348- 
1349). 


Thus, as a result of. their election to their Interna- 
il offices, O'Callaghan, Caldwell and Lowell became, 
respectively, the Executive Officer, Assistant Executive 


Officer and Financial Officer of the Offshore Division, 


The Newsletter 


The Newsletter containing Gleason's remarks, which 
praised O'Callaghan and vilified Sheldon. was mailed 
to each member by the IOMM&P on August 19, 1971 
(1 82 and Exh, BB, Rule 9 By eter AL 1274), The 


Newsletter’s preparation, duplication and distribution 


were paid for with more than $3,000) received by the 
LOMME&P by way of dues, assessments or similar levy 
i] 88, Rule Oi), Stmt. A. i275: Opinion, A. 2879). It 
Was sent to approximately 10,400 members in mailing 
using addresses on file at the Internationa! headquarters 


on a computerized list. (" 85, Rule 9ig), Stmt.. A. 1275). 


The Secretary contended and Ju 
Opinion, A, 2882) that the ‘Yr Was. election 
campaign literature prepared and distributed in vivlation 


of Section 481. 


The Action Before Judge Croake 


With respect to this Newsletter, on September 16, 
1971, just before the election ballots were mailed, Sheldon 
and two other candidates, brought an action against 
O'Callaghan, Caldwell, and Lowen and the IOMM&P. 
(f 86, Pitf.'s 9 te) Stmt. A 1275). They alleged, inter 
alia, that the Newsletter was campaign literature  pre- 
pared and distributed at the expense of the defendant 
IOMMP and that this denied them the right to have cam- 
paign literature equally distributed 
USC. 8 48lie). (7 87, Pitt's 8ia) Sint. 

Sheldon v. O'C ‘'allaghan, gon Supp. BYAS 
TOT). 


In a decision dated October 18, 1971, Judge Croake 
found the “ ‘Newsletter’ containing electioneering for the 
incumbent candidate, ad hominem attacks upon an op- 
position candidate, coupled with the ti g of the distri- 
bution, constitute{d| campaign literature for defendant 
O'Callaghan, distributed at the expense of defendant 
labor organization” Sheldon v. O'Callaghan, 335 F. Supp. 


at 327." 


On November 4, 1971, Judge Croake ordered the 
IOMM&P to publish and distribute literature submitted 
by the plaintiffs in that action in a manner similar to 


the publication and distribution given the Newsletter, 


Passages 
late 


‘ 


treatment as to the ex- 
and’ Exh. DD. Pitts 
However, Judge 

the mail- 

t in order to 

received by the mem- 
bers before they cast their ballot Judge Cronke denied 


sou gen 


this relief in view of the elilabilits f post-election 


remedies to plaintiffs with the Se ‘etury of Labor, those 


very remedies which 


supp. at 328-29, 

Pursuant to . » Croake’s November 4, 1971 order, 
plaintiff Sheldon) subinitted his literature to the AAA 
sometime shortly before November 9, 1971. (©91 Rule 


LAA mailed Sheldon’s litera- 


had been 


In the instant case » District Court concluded that 
Judge Croake’s finding, that the Newsletter was cam- 
paign literature prepared and distributed in violation of 
Section 481, collaterally estopped the IOMM&P from as- 
erting otherwise, and that that finding alone was suffi- 
cient to establish a prima facie case that said violation 
“may have affected the outcome “the election.” (Opinion, 


A. 2882), 


Tne 1974 Union Election 


In late 1974 the IOMM&P conducted its regularly 
scheduled election of officers, unsupery ix by the Secre- 
tary of Labor. (See Appellant’s Brief, p. 


In that election International President O’Callaghan 
and International Vice-President Caldwell were forced 


into a run-off, neither having received the necessary 40% 


plurality, and both ultimat 

a number of others associate 

lost although incumbent 

urer Lowen and = approx'm 

O'Callaghan slate won. (See 

the appendix submitted with the Secretary’ ‘nly Memo- 
randum in the District Court, A. - and 2075; p. 32 
nek. infra). 


The Case Before Judge Knapp 


In 1970 certain members of the [OMM&P brought 
suit against the union claiming that the 1970 Constitu- 
tion had been adopted improperly in that dissident views 


on the adoption of that Constitution had not been properly 


disseminated by the union officers. The Second Cireuit 
in a decision dated June 13, 1974 reversed the initial 
decision of United States District Judge Whitman Knapp 
dismissin, the compiaint and = rema ‘or further 
evidence to be taken. See Sleldoi ‘allaghan, 497 
B20 120G) V2 ‘ir. 1974), cert. denied, 419 U.S. 1090 
(197a)9* 


the alternatis 
permitted t« 


urged 


j 
a 


‘allaghan 


found the Newsletter 


favor of O'Callaghan and 


% 
i 
@ 
te 
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On. July 2, 1975 Judge Knapp heard additional evi- 
dence and on August 5, 1975 he rendered judgment for 
plaintiffs, finding plaintiffs had not been given the op- 
heir views, (A, 3060). The 
relief provided by Judge Knapp did not void the 1970 
Const ‘ht 


} 


portunity to disseminate tl] 


tution under which the 1971 election of officers was 


1 
held. Rather, a lengthy procedure was established whereby 
the union is to take action te allow the membership to 
reconsider and vote upon the 1970 Constitution, Essen- 
lally the union has one year from the conclusion of ap- 
pellate procedures to conduct a referendum. to approve 
or disapprove the 1970 Constitution; should the member- 
ship disapprove i ithi 


union is to prot 


that one vear period the 


titution and put it to a 


referendum as 
effect prior to the adoption of the 19790 Constitution be- 
comes effective. On February 26, 1976 Judge Knapp’s 


Judgment was affirmed by the Second Circuit. 


significance of this ease Hes only in the fact that 
asa result of its holding the union suggests that the con- 
stitution “could” be discarded in 1977 and that an elec- 
tion would then have been compelled unnecessarily, (Ap- 


i 


pellants’ Brief, pp. 32-33 Judge Motley found the pos- 
sibility of the 1970 Constitution being discarded and vet 

1 : 1 eg? Fi ‘ : ie eee He 
dhotner erection mandated “far too tenuous to prevent this 


ceurt from remedying the violations which it finds to have 


occurred in the matter duly before it.” (Opinion, n.2, A. 


2890). 


ARGUMENT 
POINT | 


The ‘Newsletter’ wus campaign material dis- 
tributed in violation of Section 481 of the Act which 
violation may have affected the outcome of the 
1971 election. 


A. The District Court correctly found that the 
Newsletter may have affected the outcome 
of the 1971 election 


Section 482/¢) sets forth the standards a court is to 
apply in determining whether to invoke the supervised 
election remedy as follows: 

“ie! If, upon a preponderance of the evidence 
after a trial upon the merits, the court finds 
* * * + 
(2) that the f Section 4&1 [401 
ef the Act] of this title may have affected the 
outcome of an election 


* ail Hg ee h alactin +f « : 
the court shall declare the election, if anv, to be 


vold and direct the conduet of a new election un- 


der supervision of the Secretary 


In Wirt: V. Hotel Motel rag Clith Employees ie Local 
6, 391 U.S. 492, 506-507 (1968) the Supreme Court held 
that a proved violation of Section 481 (401 of the Act; 
creates a prima facie case that the violation ‘may have 
affected the outcome” of the election and that the only way 
a defendant union may overceme such a prima facie case 
is to prove with tangible evidence that the violation did 
not affect the outcome of the election. (Opinion, A. 2872- 
2876). 
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Newsletter. By the time Sheldon’s literature was mailed 
out, over half the ballots 8000 to 4000 had been 
returned to the AAA (7 93) Pitt's Oto) Stiit..’ A. L277). 
As the District Court found, these returned ballots were 
more than sufficient to have possibly affected the outcome 
of all the International and Offshore Division contests. 
‘Opinion, A. 2886-2887). In addition, Sheldon was. as- 
sociated with a number of other candidates in the subject 
election. (59, Pltf’s 9(g) Stmt,. A. 1270). There were 
many -— such as third and fourth parties in a race 
who in any event could claim no benetit from Sheldon’s 
material and were not ae by Judge Croake’s order 
to the IOMM&P to allow distribution at IOMM&P. ex- 
pense. Thus, where these addition andidates existed, 
the mere preparation and distribution of the Newsletter 
would be enough to have possibly affected the outcome of 
those elections. (Opinion, A. 2886) 


The union does not and can not challenge the District 


Court’s finding that the Newsletter may have affected the 
outcome of the election. Rather, the union limits i 

tack to Judge Motley’s holding that the Newsletter was 
campaign literature. In so doing, the union asks this 
Court to ignore the contents of the Newsletter and the 


undisputed facts Pagans the circumstances surround- 
ing its distribution and to overlook the doctrine of col- 
lateral estoppel. 


B. The Newsletter was campaign literature 


On August 19, 1971 the IOMM&P mailed the News- 
letter, which was paid for with union funds, to all of its 
members. As we have noted in the statement of facts, 
the Newsletter’s ostensible purpose was to support 
IOMMEP. affiliation with the ILA. However, it went 
much further. It praised O'Callaghan for supporting 


In view of the great lengths both candidates went to 
identify themselves with the affiliation issue, it is no won- 
der that the two District Judges who had the Newsletter 
before them found it to be campaign literature and sum- 
marily rejected the union’s contention that i 
campaign literature favorable to O'C: 
slate. The union on this appeal persists in arguing that 
the Newsletter was not campaign literature, that it was 
nothing more than a normal union publication on a sub- 
ject of importance distributed as part of the union's 
customary business. However, a reading of the document 
reveals this is not one merely listing the pros and cons 
on an issue of importance to the union. Rather, it is 
advocacy titerature filled with robust, fighting words at- 
tacking the personal character of the opponents of affila- 


tion just as much as, if not more than, their positions on 


the issue. It was distributed after the candidates and 


their positions on affiliation, a principal issue in the cam- 


paign, were known to the membersnip. 


Given this set of circumstances and the fact that 
election was about to take }:lace, the conclusion is 
capable that the Newsletter was a helpful campaign tool 
for O’Callaghan and his team. Thus, the District Court 
correctly found that the Newsletter was campaign litera- 
ture distributed at union expense. The Secretary there- 
fore submits that the union violated Section 481 in the 
following tiree ways: 


1. By preparing and distributing this campaign 
literature using union resources, the union violated Sec- 
tion 48ligi; 

2. By distributing the Newsletter using its lists of 
members, the union did not “refrain from diseriminating 
in favor of or against any candidate with respect to the 
use of lists of members” in violation of Section 481l/c:; 
and 
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3. By failing to offer “similar distribution at the re- 
quest of another bona bide candidate”, the union violated 
Section 481lic) in another respect.* 


C. The union is collaterally estopped from claiming 
that the Newsletter is not campaign literature 


Although Judge Motley independently concluded that 
the Newsletter was campaign literature distributed in 
Violation of Section 481] (Opinion, A. 2882)*" she 
ruled that the union was already bound by Judge Croake’s 
earlier identical determinations: 


“As a party te the action before Judge Croake in 
Which the identical issue—-as to whether the News 
letter was campaign material distributed at the 
expense of the IOMM&P-—was litigated in a simi- 
lar context as the one herein, the IOMM&P is 
collaterally estopped from asserting any findings 
contrary to those made by Judge Croake. Zdanok 
v. Ghidden Co., 327 F.2d 944, 954-56 (2d Cir. 1964). 
cert. denied, 377 U.S. 934 (1964).” (Opinion, A. 


9RRg9 
2882 | F 
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the same time.” 
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terial: it 
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ion, Lucal Ne 2 834 
‘that the defendant uni 


" constituted campaign literature 
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Judge Croake, O'Callaghan described the context | whi 
the document was mailed and argued, as the union does 
now. that the Newsletter was not campaign literature, 
hat it only dealt with affiliation. 


With this sworn affidavit ‘which is identical in sub- 
stance to the affidavits submitted to Judge Motley in 
the instant case’ and the Newsletter before him, Judge 
Croake had the union’s full proof on the question of 
whether the Newsletter was campaign literature. As 
O'Callaghan himself said “The document speaks for i 
self.” (Page 3 of his affidavit, A. 1999). And indeed it 
did. Clearly no hearing was necessary.* 


Judge Croake determined the Newsletter “containing 
electioneering for the incumbent candidate, 1d-homin 
attacks upon an opposition candidate, coupled with 
timing of the distribution, constitute|d] campaign liter- 
ature for defendant O’Callaghan distributed at the ex 
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pense of the defendant labor organization.” at 327- 328. 
He thus reviewed the Newsletter in the context 4 
agate issue as set forth by O'Callaghan 

Having made his decision that ‘he document wa 
paign literature, he ordered appropriate relief. 


On October 29, 1971 the IOMM&P moved to reargue 


the case but not in respect to the finding that the News- 
letter was campaign material.** Certainly if the union 


Furthermore in this case there 
preliminary injunction Imasmut h 
‘’s insistence, was denied 
Memorandu in sapport 
“xhit 
ly Memoran: 
no opportunity 
held ut that wa 
| ; mbers. There 
letter as there seems 
November 15, 1971 Judge 
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union 


POINT Il 


The 1974 election is not to be considered in 
reviewing this action with respect to the 1971 elec- 
tion. 


In late 1974 and early 1975 the JOMMEP conducted 
its regulariy scheduled election of officers. The results 
of that election are not disputed." International Presi- 
dent O'Callaghan and International Vice President Cald- 
well were forced into a run-off and then lost to Captal 
Seavo and Johnson, respectively. Incumbent. Interna- 
tional Secretary-Treasurer Lowen, however, retained his 
office. In the Offshore Division 
Won approximately fifty percent of 


e O'Callaghan 


th 
th 


© races 


oe, Intra). 


The union argues that in view 
results the instant action should either be dismissed 
moot, or that the District Court be instructed to 
nine whether the effects of the tainted election 
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I 
been cleansed by the unsupervised 1974 election. 

The union’s argument has no merit. It ignore: 
express holding of the Supreme Court in Wirt: vy. Giles 
Bottle Blowers, Local 153, 389 U.S, 463 (1968) and the 
holdings of the numerous cases following it. Wirt: v, 
Hotel, Motel & Club Employees Union, Local 6.991 US. 
at 496-499 and n.9 at 500-501: Wirt: v. Local Union 
No. 125, Laborers’ International Union of. North 
Amerva, AFL-C10, 889 U'S. 477. 479 11968 


/ () 
Vv. Local JSG. United Steelivorkers of Am. | } ie Clg). 


pPEeiTh 


used as a 
and not in di 
Judge Motley es 
he did 

*Annexed as Exhibit I to the appendix accompanying the 
Secretary's Reply Memorandum submitted to the District Court 
is the IOMM&P Election Keport for the 1974 Election. (A. 2062- 
2074 
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the Supreme 


ion of North Americ LE at 482-483 


in Wirt: Vv: Hatel nue fel i‘ Vuh Ky» Dl ovife tn i! 
6, supra, at 496-497. The Court also noted that the 
Congress, in enacting Section 482 of the Act. deter- 
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[nat only le UpervVision ' the Seeret: 
could protect the 

‘tion had been held and the union 
the election’s abuses prior to the 
by a union member pursuant to Secti 
Act. Glass Bottle Bloice PS, SUDTa, at 
Hodgson v. Local U. 400, Bakery and Confectio 
WU, supra, at 1351-13852. “|The happenstance 
tervention of an unsupervised election” ‘(Glass [i 
Blowers, supra, at 474) would not satisfy 


scneme of remedying election violations 


eleetion, 


As Judge Motley recognized in this case: 


“Congress intended to guard aguinst 
plicity of influences which the results of a 
election may have on subsequent union acti 
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1 this case, for example, the results of the 


el 


to Nave maintained a personal advantage for the 


ction may not only have allowed incumbents 


1974 election, but also may have prey 

from rightfully developing the same. benef} 
incumbency. Others, too, may have withhel 
vandidacies in 1974 preferring to await 
tion that was supervised by the 
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‘ i } a 
Labor, in ali respects tne day to 


of the union leadership mav have been different 
last three years had other officers been 

971, and such differences may have 

different results in 1974. Just because 

do not win re-clection does not mean 

ibsequent unsupervised election Was ‘not 

in some way affected bv the results of the chal- 


lenged election. The possible influences on the 


outcome 
the only way 


nedlal election 
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Furthermore, a review of 2 subsequent 
determine whether a tainted election has 
would have to focus on every aspect of the 
tion process, just as the Secretary does when superyi 
an election. Clearly, such a court review was not en 
visioned by Congress as evidenced by its restricting 
review to only those issues raised initially by a 
ber’s complaint to the Seeretary and then by. the 
retary's complaint to the Court. See 29 U.S.C, ¥ 489141 - 
Hodgson Vv. Local OU. 67 99) United Steelicvorkers of Amer- 


ea, AOD US 833) 4197) 


Congress . 2. sefftled enforcement authority on 


e secretary of Labor to insure that serious violations 
would not go ‘emedied and the j c interest go 
unvindicated.” rte M. botel. Motel & Clab Employee 
Union, Lecal 6. Supra, at 498 emphasis added 
once a Violation has been proved that mav have 
the outcome of an election it is the Secretar 
to a court order declaring the challenged 


and directing that a new. election be conducted und 
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his supervision.” Glass Bottle Blowers, supra, at. A75- 
476. 


In that case the Supreme Court was 
reasonableness of a by-law provision restricting 
candidates for office to on t ry few members 
Court the union had urged, among other thin 
tion: of the questioned by 
union had liberalized the by-! 
ruled that the amendment alsx 


Supreme Court noted that that part 


Was not before it. it neverthel 

dent’s argument that 

forec Os 

a Wiel: hive ais “ras ab 478° Wh 


Motel's Club Emp iF 6 Ott Laural 6, supra, at 500-501 
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POINT ill 


The scope of the Secretary’s supervision of a 
court ordered election is very broad; it allows the 
Secretary fo set the date of the new election and 
to direct the union to abandon constitutional pro- 
visions which violate the Act. 


Onee it hi heen established that 


declare the election, 
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if conduct OT a 


éa585 Fem: | ee} 
ution and DVlaws 
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In Brennan v. Local 541, United A. A.&A. Imp 
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Court stated: 
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afford maximum protecti 
would also avoid the } ultiplicity of Feats 


Id result from incumbent icers violating a 


vision of Section 40] ‘ Tithe 20 0S € 
new election.” Jd. at 577 


In Hodson 7 Wek: 
America, 408 U.S, 35 971) Mr. Justice White in his 
dissent * stated thé ith respect to a court ordered 
supervised election the Secretary “is under no. obliga- 
tion, indeed forbidden, to follow a provision of the bylaws 
or constitution that is unlawful.” at 343. Mr. Justice 
White further added, at 344: “[I]f the Secretary finds 
an invalid bylaw that purports to govern a new election 
that has been validly ordered on a claim that has bee 
exhausted, as in this case, the Secretary appears to have 
express grounds in the hike independent of the complaint 
exhaustion requiren to insist that the new election 
be condueted in eee with the law and to ins 


that a court 


« 


adjudicate the matter if the union stands 
by its bylaw povision.”’ 


Quoting from Mr. Justice Vhite’s opinion and 
sequent majority opinion of the Supreme Court,** 


stice White's dissent 


Mine Workers 104 US 
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set aside the contested elec- 
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secretary attempting to place an absolute restriction on 


individual from holding two executive offices. Rather. 
maintains that if a position is be filled 
“executive responsibilities,” it must be 


» election 


among those whom the offi 


The — would not object 
Ot hore Division wanted to run for both 
tional President and, simultaneously for Offsh 
Ision Executive Othics Y. 
elections held 
respect to the Offshe 


held among the Offshore members only. 


It cannot be argued that the Offshore Division mem 
bers participated sufficiently in the selection process of 
their own top officers through their voting for Interna- 
tional officers. That argument would be contrary to 
democratic principles as known in the United States upon 
which union elections must be based. See Wirtz v. Hotel. 
Motel & Club En heli Local 6, 391 U.S. at 496, 504. It 


is tantamount to arguing that it would be proper for the 
President of the United States to assume the role of 
Governor of New York simply because the people of New 
York participated in the President's selection. That is 
precisely the relationship between the IOMM&P Interna- 
tienal officers and ony rree top officers of the Offshore 
Division that the union suggests is proper. Such a scheme 
is undemocratic and should net be tolerated. The Off- 
shore Division performs significant, separate functions 
for its menibers. These members alone should have the 
right to elect their own officers. 


In Hotel, Motel & Cluh Employees, supra, the Supreme 
Court noted that the congressional history of the Act 
“indicated a need t ‘otect the rights of the rank-and- 
file members to participate fully in the operation of their 


. 


Demoeratic 
require 


have a representatives, 


should not be diluted utsiders 


not always coincide. f the IOMME&P wants to concen- 


trate power in its 


. they can do so by 
modifying its charter 1 le appropriate way. How- 
ever, the scheme now used t ffect that purpose does not 
square with tl uirements of Section 481.*°* 
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Footnote continued on following page 


The Supervised Election Must Be Completed by 
December 31, 1976. 


ne 


well founded and consi 
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of remedying a tainted election expeditiously. That a 
new election not aligned with the union's next regular 
election may add further cost or cause the normal elec- 
toral processes set forth in the union's constitution to 
be disrupted is no excuse for delaying a supervised 
election. If elaborate election procedures, for example, 
cou! serve as an excuse to delay a supervised election, 
unions would only be encouraged to inelude such pro- 
cedures in their charters as a safety valve in the event 
an election case is brought by the Secretary. Congress 
anticipated that the normal election provisions in a 
union’s constitution might not always be the most. suit- 
able during a court ordered election and that is precisely 
why the Act permits the Secretary to supervise a court 
ordered election consistent with the union's constitution 
so far as it is “lawful and practicable” (Section 482 (c) n 


The fact that the union has been ordered to conduct 
another referendum concerning the adoption of its 1970 
constitution by Judge Knapp also is no excuse to delay 
the supervised election, as the union suggests. (| Appel- 
lant’s Brief, pp. 32-33) As the District Court observed, 
the possibility of the 1970 Constitution being discarded 
and another election mandated was “far too tenuous to 
prevent this court from remedying the violations which 
it finds to have occurred in the matter duly before it.” 
(Opinion, n.2, A. 28901. In that connection we note that 
if the Constitution were discarded under Judge Knapp's 
scheme. it would not be for quite some time.* 


In summary, we submit that neither the Secretary’s 
request nor the Court’s order that the election be com- 
pleted by the end of this vear was abitrary. Indeed, to 
have further prolonged the election would have contra- 
vened the Act’s goal that supervised elections be held 


quickly. 

n sure that even Judge Knapp's schedule will 
be complied with ‘ounse: for the IOMM&P has advised in fact, 
that he has requested a conference with Judge Knapp to ascer 
tain if the order in that case should not in some way be modified 
in view of Judge Motley’s holding 
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POINT IV 


This Court may examine other violations com- 
mitted during the 1971 election to sustain the dis- 
trict court's decision in the event the “Newsletter” 
is insufficient. 


An appellate court does not have affirm a decision 
on a summary judgement motion for the same reason 
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election. It would be in the interests of all parties and 
judicial economy to proceed in this Way. 


Each of the other four violations was ful y_ briefed 
below and all relevant factual material was supplied. 
Without elaborating on each we respectfully refer this 
Court to those portions of the parties’ District Court 
memoranda related to each violation. Those memoranda 
provide ready reference to all supporting data which 
also appears in the Joint Appendix. 


1. The violations of Sections 48lic¢! and ig) caused 
by the preparation and mailing of the “Eleven Pledges”: 
Secretary’s memorandum—A. 1654-1660; IOMM&P’s Res- 
ponse-——A. 1789-1790; Secretary’s Reply-—A. 1944-1945. 


2. The violations of Section 481/e) caused by pro- 
hibiting certain members of the Offshore Division’s At- 
lantic and Gulf areas from participating in any way in 
the selection of Offshore Division Vice Presidents for the 
Atlantic and Gulf Areas:  Secretary’s Memorandum 
A. 1661-1671; IOMM&P’s Response—-A. 1790-1796, 1863- 
1864; Secretary's Reply— A. 1946-1953. 


3. The violation of Section 48liei caused by the 
union's failure to mail ballots within 30 days after the 
close of nominations ‘i.e. not in accordance with IOMM- 
&P Constitution: : Secretary's Memorandum A. 1673-1677: 
IOMME&P’s Response—A. 1796-1860, 1864-1866: Secre- 
tary’s Reply—A. 1953-1956. 


4. The violation of Section 4d8lie) caused by the 
failure to provide candidates with a certified list of Loca] 
88 ‘now the Port of New York) members ‘i.e. not in 
accordance with Offshore Division By-Laws) : ‘ecrelary’s 
Memorandum—A. 1677-1683; IOMM&P’s Response—A. 
1800-1802, 1866-1867; Secretary’s Reply—A. 1957-1962. 
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It is submitted that since there were and are. no 


material facts genuinely in dispute with respect to the 


above violations, nothing would preclude this Court from 
rendering a decision thereon if necessary. 


CONCLUSION 


It is respectfully requested that the judgment 
and order appealed from be affirmed, and that if 
this Court finds it would be preferable to reach a 
decision regarding the legality of the scheme where- 
by International officers of the IOMM&P automatic- 
ally become the three top officers of the Offshore 
Division, then such scheme should be declared illegal 
in violation of Section 481 of the Act. 
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